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DRAFT
 
Comlllellts t.o Depm11nent. of (~a.Jifol'1ja. Jliglt'i\/a,y Patrol Notice of Propose,d 

Regllla1,ol'y Actiol1 

nf!~lgn~1.1on of RouteR fClf t.lln Through 'rran~l')orta.tlnn of l~igh\VA.y 'Route (.~cn11.1'oI1Ad 

Quantity Shiprnents of Radioactive Materials (H1vfS...94-'j) 

I.	 Dete."minati(lO tl.at tile proJ,osed regulatiolls Illeet tile requirelnents for a 
eallforalis EllviroJllllcntal Qllality Act. ratcgol·ical c:w:cJllption under Class 1, 
Sc~t.ion 1~30'1 and Class 8, Section 15308 ii inRpproplliiate. 

A_ (~a,tcgoricaJ exemptions cla.hned are l1(lt. a,ppropriate for this a.cti(,)n, 
1,	 Class 1 (Section 15301) exelIlption applies to ~~the operation, 

repair, maintenance, (IT lniJlor alteration of existing public or 
pri\'ate st11.1cturos, facilitios! tnocl1anical equipnlent, or 
topogl'ap}tical fcaturcst involving negligible or no expansion of usc 
beyond tllat pt1evi()usly existing... Hl 

. While it might be argued that 

the Jnterst.at.e systenl is an existing systelTI the designation oft 

specific routes expands the existing usc by directing shipments to 
routes being considered f'or designation. Thi~ action will 
concentrate shipments onto t.he designate route while elinlinating 
ti'om consideration other~ IJerha.ps, 1110re R]Jpropriate rout.es, ~rhc 

desianation process of a statewide system goes well beyond the 
concept in this exclnption to be construed as "minor a.Jt.eration" or 
H negligibleH expansion of t he existing use. There is no evidence 
that the existing Interstate Systenl w,ithitl California is a 
Hpreviously exist.ing~' tra.nsport.a.tion system for nuclear waste 
shipments, Althollgh the Jnt.erstate Jlighway Syst.em is and was 
used to transport nuclear waste, the C\lrrerlt process under review 
is for the State of (;aHfoM"lia to officially designate a route SystClll, 

An a.d hoc syst.crn of rO\l1,ing, as currently exists, does not 
constitute an existing systenl within tIle meaning of Sect1()n 15301. 

2	 ClftR~ R (Section '1.'i::lOR) AXAmlljion 8pplie~ 10 the "ac1inn~ taken by 
regulatory agenciesJ as uut.horized by state or local ordinance, to 
as~ure the tnHiru~nance:; 1'~sLoratiuI1, eitlulnCeJlleni, ur l,)fotectiun of 
the environlnent where the regulatory process involves procedures 
for prot.ection of the cnvironment.~' The appellate court has 
determined that a CaJilbrnia public agene-y hag abused itg 
discretion by dettignating u[ adopting pH)jet.'tS without undertaking 
adequa.te cnvironl11entft.l review. ''fhe court cited the HState 
CEQA Guidelines~' which provide that "La] categorical exemption 
shall not be used f{)t' an activity where tllere is a.reasonable 
possibilit.y tllat the act.i'lity ,vi] t have a significant effect on t1le 
environment due to unusual clrcu.msta,nccs," There is no evidence 
presented by CliP tllat t.lle dcsignalion process will llot result 'in 
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unusual cirCu1nstances (i,e, highway accidents involving the 
transportation of radioa.ctivc wa.ste) as a result of the designution 
process. 

B.	 Assertion that proposed regulations inv()lve no expansion of the curren~ 

preferred routing s)lsten'1 (and therefor no environment.a.l in1pact) is 
misleading. 
1.	 The Calitornia ] Iighway Patrol has con3idcrcd r·outC9 (.)thee than 

Interstate highways, and has even specifically restricted the 
through tral1~p()rtati{)n of highway route cont.rolled quantities on 
certain State Rout.es3 

, 

2.	 R.outing decisions are subject to an annual. review B.nd 
reevalufttioll;. which f11a.y well lea.d to the designation of routes not 
currently available for shipmenf' . 

3.	 Earlier documents spccitically included reference to State ){oute 
127 and the l1k~lihtJod 1h~11he t'e(}lllred C'.on~ultAiinn 'with fldja.cenI. 
states lnay lead to the selection of St.ate Route 127 for highway 
route Cl>ntrnlled quantities uf radioactiv~ IIUllcrittls; "If wu W'\;l~ ('(J 

perfornl a. conlplete hazard asseS&menl using the D()T 
tnet.hodologyon US 95 from N"rs south through 1_8s Vegas to 1-40 
and C.Otnpared it to the Map 16 rO\lte [incl\lding S.R 127 from I... ]" 
to Nevada SIt 3731, it it! likely that the Maf 16 roule would 
ultimat.cly prove t.o be the less hazardous...... 

C	 1'1he question of the appropriate level of environmental review under 
CEQA for the rOllte designa.tion process has been est.ablished by t.he 
C·alifornia Attorney GeneraL 1'he Att(ltney General states "~,., we c<..)nclude 
that the Depal1mentlof the l-ligbway Patrol] is required to prepare an 
~environmcntal a.ssessment~ under C;EQA before adopting radioactive 
material transportation routes pursuant to Vehicle Code section 33000,~,6 
Environmental review guidance to t}te ClIP is cleat'ly pl'ovided in tile 
Attorney General's ophiinn. The Att()rney Genera.l~s direction is as 
follows: 
1.	 J'repare an Initial -Study to dctenninc if a Ncgati"vc !)ccJaration or 

Environnlental lml')tf,ct Report is the necessary CEQA document. 
2.	 If a Negative ,Decla.rat.ion is used for this project} it Jnust state why 

there will be no signifiCL\nt itnpacts ond tllcrcforc preclude the 
preparation of an EnvironInental Impact Report. The probabilities 
of tra.nsportation a.ccidents involving hazardous radioactive 
materials tnust be ta.ken into account in determining whether a 
Negative !)echlra,tion or Environlnental Itnpact Report is to -be 
prepa.red f(J!· t.he project. 

3	 According to tile Attorney General "Jt. is clear that an accident with 
regaru to SUCll tfallsporl.ation Jllay cause 'potentially substantial, 
adverse change~ in pllysical COllditions which exist witllin tlle 
al'ca,.H A potcnthllJy significant envir()nmentaJ effect resulting 
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from this pro.icct requires the ~lreparat.ion of an Environmental 
Inlpact Rept)rt 

II.. Tlte process used by i,lle <:aliforllia Hif!;b,way Patrol f,o select alt'ernate 
prefe.tm'ed routes does not CO'"llly with federal guidelines? " 

A. It is clear that the intent of federal rout.ing requirenlents; in Inaking 
pu)visioil for state designated alternate l"()utes, ,.vas l(J allow bLute.s to 

designated routes other than a.n Interstate fligh.way. "ou,DOT is strongly 
encouraging the States to examine their own highway network and 
do£ignate 'preferred routes' ttl s,upptement the J.~"ederally"p!'(~s(',ribed 

Interstate highway system" or pro'vide suitable alternatives to portions of 
the Inten>tate systeln.~'}B R The use {}fthe federal guidelines to select Ii 
subset ()f the Interstate high'w'GiY system do~s not fulfill' that intent. 

B. The routing study perf'orfned by the California Highway Patrol has not 

reduced the available Int.erstate' highw,ay routes, because it has not'. done 
the required analysis of the Interstate highway segmentf; purponedly 
eliminated from use. Ulnterstate oonne.ct.ing the poiJltS being considered 
may be included in the analysis in cases where it is desired to remove the 
preferred Bta1us fron] fl, scglnont of tho lntorstato systelll. S,Jch a rOlnoval 
can only be dC)J'te f{ tl,e con~ptlrtlfive cll'Ialysis Shl)'.'S that there ilt' Uti 

alternative rotite tlltl' reslills in lower overall im]1llttl'i.pt(}m hlgJlway route 
controlled qlI"r'ti'i shipments than the (Ivai/able Interstate route. " 
[Etnpbasis a.ddcd] . 

c. The Federal Hazardous !\1atel'ials ReSlJlations ('19 CFR Parts 171· 179) 

and the Gujd;1inet\ for Selecting Preferred Highway J~outes for HighwID:. 
J{.oute (~QntI:olled Quantijy Shmmcnts of RadioactivEl,Matel'ials both 
require col1s'ultation with local jurisdic:,tions. The California Highwilyf 
Patrol has failed to do l,his. 
I , "Designation 111l15t have been prcccdc<1 by substantive consult.ation 

with affected local jurisdictions, ...ulG . 

2. t'ln performing a f(luting ~lnalysis, States are req\lired t.o solicit a.nd 
consider input from other jurisdictions which are likely to be 
impacted by a touting decision. Tt\is will necessit,ate <.;oordinati()n 
with lOCAl gov~rl1nlef'lt C'!'uth()ritief' alo1"lc the 1,rospectivc rout05 of 
travel.~..,~l. 

3. 'Ihe l'nedlodology [it] Sll()uld facilitat.e pSl1,icipation of the public, 
other State agencies and local jurisdictions in the route selection 
process and documentation of the decision-making process... 12 

41 Despite repeated comnlunications frofIl lnyo County> including a 
request to participate in the route selection process and to be 
ftd\l1~en of 8,0(111.10n81 California, liighwa,y PAtrol ,~,c1.jvi11A~13 .. arlit an 
acknc)wledgme,nt by tIle California Highway Patrol of the receipt 
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of this lelter14 
~ the (~ounty was l1l)t inf"rmed of the single 

consultative lTleeting held in August, 1993 by the California 
Highway Ilnt.rol. The (~u.1i1brnin rlighwny Patrol described the 
invited attendees as including Han)! additional interested parties~,j5 I, 

5.	 In order to 1"n~~ke comprehensiv(~ comrncnt.s to t.he proposed 
regulatory flcti()n~ Iny() County requested a, copy of the St{lJe Qf 
~a"if9rni!_Radioa,ctivc Matcrialu, Tr4nS~Qrttltiorl Routin.s S..w..g~M 
l'he Patrol's declined to send a copy of the Study, and instead 
invited (~ounl.y rC()fcsentatives to drive ,approxin18tely 210 miles 
each wily to vievi a ropy of the Study in the Sa.n Bernard'ino 
l)istriet Oflice of the California Highway Patrol. Tile County was 
redu~cd LlJ l~tlUt;~(iug u wpy fron. Clark County, Ncvft.da~ who 

already had it on hand. 

] s'fat~ of Citlifnrnia, Cali(Qolia l1Ul'irQUlutIl1<t1 OU1J)jt\~~ as atncnded )anuary 1. 1993~ Section 1530J
 
2 Dwul-Edwards COTpOlaUOIl \l, BS)t Area Air QuaHty Managenlcnt Districl ('1st Dist. 1992) 9
 
(~~1 Aftr~ 411\ 644.
 
~ California 11igh\\~ay Patrol, Stalc of (~alUbJnifi Radio'lc·tive Matcrhd,tt Iptnsoortalloll Rouli!~1.nSLudl',
 
January 1~)94~ .."Additiunifl Routing COilsldern'tiolls'\ paile 2·2;, und Annex. D.
 
.{ Ibid., "TIuOUgll Route Analysis Docufllcni.aHon'\ Section 3. J ~GSunlmaryn~ page .1,1.
 
5 C.:tUfo'mia Hiel1wny 'PSItroJ, Rn.uting ;lnalvsis..aud L!1U!irOUU)C11taIAssessments for nltn~ll()natimU>.f
 
~diQ.acJjve Materials on CaUf211Y.~.~§~.lium~lay~~ Dcccnlbcr 198~)~, Draft page 35.
 
tj Auorney GeJ.lemlOpinion No, R~.~n? ....l)f~(';t.lnh~r l:ti;. 19&1.
 
~ Gui4eli~~l!O~w~r&liQg Preferred liiJill.\~Jn'J!Q\~19§.fQ1. jiigh\vay Route. (:OntroJl~J2J!~rill!Y_S!!~.P!.lJ~.ll~§ 
~f Radloasti:le 'Matetia!l. At18Uft1 1!l92, IT. S. J)eparhnt~td of' Tr....u~pOfQ~i ion 
Ibid., "lntroduetionll~\l pi'Ge 1. 

9Ibid" Soction :;. ,t Ii'ldentifying Aht."TT'atI'Ve ROlll.c!:~~, page 14. 
lOU.S. Dcp3rtrncnt ofTrallsportatiol1~ 49 (:FR Section 171.8. 
i 1 U. S. DQ}J):,rtm¢nt. of TrwlGportatjQn~Guidc1ilu;~ fhr Selectiug Preferred Higbwtlv ROlltes. fOT Hith~ 

~QP!!~J;Jl.lJtroJled Quantitr_SltWJfl£!lJ8 of Rudioactivc Malctl~l~~ ~~ugusl 1992~ page 3I 

' .. Ibid.; poge 12, 
11 Correspondence, Brad. M,eU.wD, hlyO C..ounty (l Officer Kevin. Livingstou~ (\11ifonlia Highw'~y Patrol,
 
dnlod February 8" 1.99:~.
 

i4 ('..(1tT'cspondence~ Sergeant 1. H, Wcl1s~ Callfornia IHghw~~y ll~tnd t.o Brad MCluun; lnyo CountYlI dated
 
Fcbnmt)i 25~ 1993.
 
lS California Highway .Patrot Initial S1atcrncf.~t. o(S.~$~n~~ IIMSn94·0 i ~ Jauuary, ]994"
 
16 COlTcapoIldcnoc,. Brnd MetlQIU, 1nyo county !.o Califbnlia IIigllW~ty P«ltT()l~ dated P'chru.9.!·y !i~ 19~)4 ..
 


